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NOTICE OF MOTION AND MOTION

TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on January 9, 2025, at 10:00 a.m., or as soon thereafter as
the parties may be heard, Plaintiffs will and hereby do move for leave to file a Third Amended
Consolidated Complaint (“TACC”) pursuant to Fed. R. Civ. P. 15(a)(2).

Plaintiffs seek an order granting their Motion for Leave to File the TACC to add additional
causes of action based on the new evidence produced in discovery in recent weeks, and also to
update the allegations to reflect newer iterations of Meta’s Llama models that have been developed
since the date Plaintiffs filed prior iterations of their Complaint.

Plaintiffs’ Motion is based on this Notice of Motion and Motion, all pleadings and papers

in this action, and any oral argument of counsel.

NOTICE OF MOTION AND MOTION FOR LEAVE TO AMEND COMPLAINT
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MEMORANDUM OF POINTS AND AUTHORITIES

Meta and its employees have provided recent testimony and documents—some as recent
as the last few days—that not only corroborate and bolster Plamtiffs’ copyright infringement
claim, but provide the factual bases this Court determined earlier to be wanting in connection with
a Digital Millennium Copyright Act (“DMCA”) claim. See 17 U.S.C. § 1201 ef seq. These new
facts also support the addition of a claim under the California Comprehensive Computer Data
Access and Fraud Act (“CDAFA”), Cal. Penal Code § 502. Through the proposed TACC,
Plaintiffs seek to (a) conform the operative pleading to the evidence adduced to date, (b) provide
a fuller picture of Meta’s copyright infringement, and (¢) add two additional claims for relief, the
prosecution of which will not require an alteration of the schedule or additional discovery beyond
what is needed for the copyright infringement claim.’

First, the proposed amendments include references to all versions of Meta’s Llama models

onc

Second, and as relevant both to willful infringement and a claim this Court earlier permitted

Plamtiffs to re-plead, it i1s now clear that Meta

! For efficiency, the proposed TACC also lists Christopher Farnsworth as a proposed class
representative, and his counsel as proposed Class Counsel.

MOTION FOR LEAVE TO AMEND COMPLAINT
CASE NO. 3:23-cv-03417-VC
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The addition of new facts serves to conform the pleading to the evidence. The new claims
could not have been added sooner because they rest on the recently unearthed evidence (including

evidence that Meta previously concealed). They also are brought in good faith and not for purposes

of delay. Thus, Plaintiffs’ motion should be granted.
L LEGAL STANDARD

Federal Rule of Civil Procedure 15(a)(2) provides that “[t]he court should freely give leave
[to amend pleadings] when justice so requires.” In considering a motion for leave to file an
amended complaint, courts examine several factors: (1) undue delay; (2) bad faith or dilatory
motive; (3) repeated failures to cure deficiencies by amendments previously allowed; (4) undue
prejudice to the opposing party; and (5) futility of amendment. Foman v. Davis, 371 U.S. 178, 182
(1962); see also Optrics Inc. v. Barracuda Networks Inc., 2020 WL 8680000, at *2 (N.D. Cal.
June 11, 2020). “In exercising [its] discretion, a court must be guided by the underlying principle
of Rule 15 to facilitate decision on the merits. rather than on the pleadings or technicalities.” United
States v. Webb. 655 F.2d 977, 979 (9th Cir. 1981). Rule 15(a) is “to be applied with extreme
liberality.” Brown v. Google LLC, 2022 WL 2289057, at *1 (N.D. Cal. Mar. 18, 2022) (Gonzalez
Rogers, J.) (citing Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)).
“Absent prejudice, or a strong showing of any of the remaining Foman factors, there exists a
presumption under Rule 15(a) in favor of granting leave to amend.” See Eminence Capital, LLC
v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003). (emphasis in original). The party opposing

amendment bears the burden of showing why leave to amend should not be granted. See id.

MOTION FOR LEAVE TO AMEND COMPLAINT
CASE NO. 3:23-cv-03417-VC



Case 3:23-cv-03417-VC Document 300 Filed 11/27/24 Page 5 of 14

P
=

ARGUMENT

The five Foman factors weigh strongly in favor of granting Plaintiffs’ leave to amend here.

A. Recent Discovery Yields Strong Evidence Not Only of Willful Copyright
Infringement, but also of DMCA and CDAFA Violations.

1. DMCA

Plamtiffs’ recent discovery efforts have yielded information directly supporting a renewed
DMCA claim, which is included in the proposed TACC. Specifically, the newly discovered

evidence forming the basis of Plaintiffs’ proposed amendments include documents that show

MOTION FOR LEAVE TO AMEND COMPLAINT
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information directly supports Plaintiffs’ renewed DMCA claim and supporting allegations.
2. CDAFA

Recent discovery has also yielded information supporting a claim against Meta under
CDAFA. CDAFA creates liability for anyone who “[k]nowingly accesses and without permission
takes, copies, or makes use of any data from a computer, computer system, or computer network,
or takes or copies any supporting documentation, whether existing or residing internal or external

to a computer, computer system, or computer network.” Cal. Penal Code. § 502(c)(2). In just the

last few days, Plamtiffs have uncovered evidence that || G
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B. Plaintiffs’ Amendments Do Not Unduly Prejudice Meta.

Meta does not face undue prejudice from Plaintiffs’ introduction of their new claims. In
analyzing whether a defendant would suffer prejudice, courts examine “whether the plaintiff’s
actions impair the defendant’s ability to go to trial or threaten to interfere with the rightful decision
of the case.” Malone v. United States Postal Serv., 833 F.2d 128, 131 (9th Cir. 1987). In the specific
context of amending a complaint late in fact discovery, courts consider (1)whether the
amendments will necessitate reopening discovery; (2) whether new parties will be added; and
(3) whether the new allegations add claims based on different legal theories or require proof of
different facts. See In re Fritz Cos. Sec. Litig., 282 F. Supp. 2d 1105, 1109 (N.D. Cal. 2003);
Netbula, LLC v. Bindview Dev. Corp., 2007 WL 2221070, at *4 (N.D. Cal. Aug. 2, 2007).

None of these distuptive features are present here. First, Plaintiffs seek to amend their
Complaint as a result of recent discovery, not to obtain it. Plaintiffs are mindful of the existing

case management schedule. If the claims are added, Plamtiffs will not seek to initiate any

MOTION FOR LEAVE TO AMEND COMPLAINT
CASE NO. 3:23-cv-03417-VC
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additional discovery. Indeed, these claims are premised entirely on documents already produced
and/or that will be produced anyway and deposition testimony already provided by Meta. See
Synchronoss Techs., Inc. v. Dropbox Inc., 2019 WL 95927, at *3 (N.D. Cal. Jan. 3, 2019)
(permitting defendant to amend answer to add unclean hands defense after close of fact discovery
because refuting the new defense did not require additional discovery). Second, no new litigation
parties will be added.’ And finally, the amendments are based on Meta’s own documents and
testimony, and thus, are based on facts Meta already has knowledge of.

In circumstances like this one, where the introduction of new claims was made in good
faith and prejudice is minimal, courts have granted motions to amend the complaint far into, and
even after, the fact discovery period. See Leines v. Homeland Vinyl Prods., Inc., 2020 WL
6044037, at *3-5 (E.D. Cal. Oct. 13, 2020) (granting leave to amend complaint after the close of
fact discovery where added claims did not appear to be brought in bad faith); Hansen Beverage
Co. v. Nat’l Beverage Corp., 2007 WL 9747720, at *2 (C.D. Cal. Feb. 12, 2007) (finding marginal
prejudice in allowing amendment of complaint a few weeks before fact discovery cut-oft); Poe v.
Northwestern Mut. Life Ins. Co., 2023 WL 4155379, at *2 (C.D. Cal. Jan. 20, 2023) (granting
motion to amend complaint to define a broader proposed class when information relevant to the

class definition was learned during a deposition conducted deep into fact discovery).
C. Plaintiffs Did Not Delay in Moving for Leave to Amend.

When evaluating undue delay, courts consider the length of time between discovery of the
need to amend and the date the amendment was filed. See Royal Ins. Co. of Am. v. Southwest
Marine, 194 F.3d 1009, 1016—17 (9th Cir. 1999) (“Late amendments to assert new theories are not
reviewed favorably when the facts and the theory have been known to the party seeking
amendment since the inception of the cause of action.”) (quotations omitted). However, the key
development warranting leave to amend is when new facts are discovered and promptly raised
with the court, see, e.g., Watson v. Ford Motor Co., 2018 WL 3869563, at *2 (N.D. Cal. Aug. 15,

2018) (six-month delay was not “undue” because, among other factors, the amending party “only

5 Mr. Farnsworth was already added to this case, and already produced discovery.

MOTION FOR LEAVE TO AMEND COMPLAINT
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recently learned that [a new party] had not been named”), and the proposed amendment does not
simply “reassert an old theory of liability based on previously-known facts,” Royal Ins. Co, 194
F.3d at 1017. Here, Plaintiffs discovered new facts giving rise to and supporting their new causes
of action during the past few weeks, including key evidence obtained only this past week.
Finally, the recent addition of Plaintiffs’ new interim lead counsel and new additional class
counsel militates against undue delay. Courts have addressed this very situation, finding, for
example, that even a five-month delay between discovery of new facts and seeking leave to file an
amended complaint was not undue “under the circumstances of this case” because, among other
reasons, “Plaintiff’s newly retained counsel filed the motion only two months after joining this
case.” Poe., 2023 WL 4155379 at *5. This mirrors the facts here, where Plaintiffs are moving for

leave to add their DMCA and CDAFA claims two months after new counsel was retained.
D. Plaintiffs Request Their First Substantive Amendment to the Complaint.

Plaintiffs have not previously amended their complaint to introduce new substantive
claims. Plaintiffs’ First Amended Complaint updated Plaintiffs’ causes of action to remove
dismissed claims and also accounted for the intervening consolidation of the Chabon action. Dkt.
Nos. 66, 69. Plaintiffs’ Second Amended Complaint merely updated the set of named plaintiffs.
Dkt. No. 122-1. The current Motion therefore is Plaintiffs’ first attempt to re-plead a claim that
was previously dismissed without prejudice. Thus, there has been no prior failure to cure

deficiencies by previous proposed amendments, and the Court should freely grant leave to amend.
E. The Proposed Amendments Are Not Futile.

Finally, Plaintiffs’ proposed amendments are not futile. The facts relevant to copyright
infringement merely reflect the factual record. The legal claims raise additional theories of
liability. Cf. Gardner v. Martino, 563 F.3d 981, 991-92 (9th Cir. 2009) (futile amendments are

those that offer no new sets of facts or legal theories, or fail to state cognizable claims).
1. Amendments to Conform to Proof

The proposed TACC aligns the Complaint more closely with the evidence. First, Plaintiffs
propose revisions clarifying that their allegations encompass “all versions of Llama in any stage

of their development and lifecycle.” Proposed TACC § 2. This revision is necessary because Meta

MOTION FOR LEAVE TO AMEND COMPLAINT
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continues to develop and release new Llama models. At the time Plaintiffs filed their original
complaint in July 2023, only Llama 1 had been released. Since then, five additional iterations of
Llama have been released, and at least two more are currently in development. Judge Hixson has
ruled that developmental Llama models are relevant to this case, Dkt. No. 279 at 4, and Plaintiffs
assert ongoing class allegations through the present day. Re-defining “Llama” to encompass the
entire family of language models eliminates the problem of identifying a constantly moving target
of versions. It also ensures the complaint will not contain stale allegations by the time this

proceeding reaches class certification and trial.
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2. DMCA and CDAFA

Plaimntiffs’ TACC addresses the Court’s earlier reasons for dismissing their DMCA claim

and

MOTION FOR LEAVE TO AMEND COMPLAINT
CASE NO. 3:23-cv-03417-VC



Case 3:23-cv-03417-VC  Document 300 Filed 11/27/24 Page 12 of 14

Plamtiffs’ CDAFA claim also 1s not futile.

III. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request the Court grant Plaintiffs leave to

file the proposed Third Amended Consolidated Complaint.

MOTION FOR LEAVE TO AMEND COMPLAINT
CASE NO. 3:23-cv-03417-VC
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I, Joshua M. Stein, declare as follows:

1. I am an attorney duly licensed to practice in the State of California. I am a partner
in the San Francisco, California office of Boies Schiller Flexner, LLP (“BSF”), interim lead
counsel for Plaintiffs in the above-captioned action. I have personal knowledge of the matters
stated herein and, if called upon, I can competently testify thereto. I make this declaration pursuant
to 28 U.S.C. § 1746 and Local Rule 6-3 in support of Plaintiffs’ Motion for Leave to File Third
Amended Consolidated Complaint.

2. Attached as Exhibit 1 is a true and correct copy of a document produced by Meta
with a bates number of Meta_Kadrey 00128273.

3. Attached as Exhibit 2 is a true and correct copy of a document produced by Meta
with a bates number of Meta_Kadrey 00101613.

4. Attached as Exhibit 3 are selected transcript excerpts from the September 19, 2024
deposition of Todor Mihaylov.

5. Attached as Exhibit 4 is a true and correct copy of a document produced by Meta
with a bates number of Meta Kadrey 00000078.

6. Attached as Exhibit 5 are selected transcript excerpts from the November 20, 2024
Rule 30(b)(6) deposition of Michael Clark.

7. Attached as Exhibit 6 are selected transcript excerpts from the November 13, 2024
Rule 30(b)(1) deposition of Michael Clark.

8. Attached as Exhibit 7 is a true and correct copy of a document produced by Meta
with a bates number of Meta Kadrey 00089791.

9. Attached as Exhibit 8 is a true and correct copy of a document produced by Meta
with a bates number of Meta_Kadrey 00048149.

10.  Attached as Exhibit 9 is a true and correct copy of a document produced by Meta
with a bates number of Meta_Kadrey 00101679.

11.  Attached as Appendix A is Plaintiffs’ proposed Third Amended Consolidated

Complaint.

DECL. OF JOSHUA M. STEIN IN SUPPORT OF PLAINTIFFS’ MOTION FOR LEAVE
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12. Attached as Appendix B is a redline comparing Plaintiffs’ proposed Third
Amended Consolidated Complaint against the operative Second Amended Consolidated

Complaint, Dkt. No. 133.

I declare under penalty of perjury that the foregoing is true and correct. Executed on the

27th day of November 2024 in San Francisco, California.

By: /s/ Joshua M. Stein
Joshua M. Stein

DECL. OF JOSHUA M. STEIN IN SUPPORT OF PLAINTIFFS’ MOTION FOR LEAVE
CASE NO. 3:23-cv-03417-VC
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Before this Court is Plaintiffs’ Motion for Leave to File Third Amended Consolidated
Complaint. Having considered the parties’ arguments and all papers filed herein, the Court

hereby GRANTS Plaintiffs’ Motion.

IT IS SO ORDERED, on this date

The Honorable Vince Chhabria
UNITED STATES DISTRICT JUDGE

[PROPOSED] ORDER GRANTING PLTFS.” MOTION FOR LEAVE
CASE NO. 3:23-cv-03417-VC
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